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215. The BMAPs in this case, aside from their planning purposes, have four general 

types of regulatory consequences. As noted above, a BMAP is enforceable; if a responsible 

stakeholder fails to complete a project on time, for example, the Department can take 

enforcement action against that stakeholder. § 403.067(7)(d), Fla. Stat, and related statutes cited 

therein. Second, the statute provides regulatory incentives, in the form of defenses to 

enforcement actions, to parties who follow management practices or strategies adopted in the 

BMAP. Third, the statute prohibits certain activities in a priority focus area, an area which is 

designated as part of the BMAP adoption. See § 373.811, Fla. Stat. Fourth, the Department can 

proscribe specific conditions in permits under existing regulations.  

THE DEPARTMENT’S GENERAL OBLIGATIONS IN  
PREPARING BMAPS FOR OUTSTANDING FLORIDA SPRINGS 

 
216. Subparagraphs 373.807(1)(b)1 through 7, Florida Statutes, require the Department 

to include certain informational requirements as part of the BMAP. None of those subparagraphs 

imposes any standard of precision. Indeed, where the BMAP is required to make projections on 

anticipated load reductions, an “estimate” is sufficient. Likewise, where the BMAP requires an 

allocation for source categories, an “estimated” allocation is sufficient. 

217. None of those provisions, and no Department rule, creates additional standards for 

the exercise of agency discretion – such as the “reasonable assurances” or “fairly debatable” 

standards that apply in other scenarios. The Department, as a state agency, lacks authority to 

create an “implied” or common law standard for the review of its BMAPs. While Plaintiffs could 

have asserted that the BMAPs are arbitrary or capricious, they never made such an allegation.3 

                                                 
3 For reference, the Department requests consideration of the points raised in its initial motion in 
limine regarding compliance with the FSAPA, 
https://www.doah.state.fl.us/DocDoc/2019/000644/19000644_237_07182019_15362937_e.pdf.  
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stated in the TMDL rules, wasteload allocations to wastewater sources are “not applicable,” see, 

e.g., Fla. Admin. Code R. 62-304.640(1)(a), for the simple reason that wastewater facilities 

typically do not discharge directly into spring vents or spring runs. Thus, the applicable 

requirement is that “specific categories of nonpoint sources shall be established in the basin 

management action plan pursuant to subsection (7) . . . .” 

267. Part I[C] thus says in essence: “do what is required in subsection (7).” What does 

subsection (7) require? As quoted above and labelled Part II: 

A basin management action plan must equitably allocate, pursuant to paragraph 
(6)(b), pollutant reductions to individual basins, as a whole to all basins, or to 
each identified point source or category of nonpoint sources, as appropriate. 
 

§ 403.067(7)(a)(3), Fla. Stat. In subsection (7), the Department is given a set of alternatives on 

how it must address allocations when adopting BMAPs. See Pompano Horse Club v. State, 111 

So. 801, 805 (Fla. 1927) (“In its elementary sense the word ‘or’ is a disjunctive particle that 

marks an alternative, generally corresponding to ‘either,’ as ‘either this or that’; a connective that 

marks an alternative.”) One of the options is to allocate to individual basins or as a whole to all 

basins which the Department has done in each BMAP, as noted in the [proposed] findings of 

fact. The evidence will show that the Department did what subsection (7) requires. 

268. For example, section 2.1.5 of the BMAP for the Silver Springs and Upper Silver 

River and Rainbow Spring Group and Rainbow River states, in pertinent part: “The total load 

reduction required in each basin is being allocated to the entire basin and actions defined by the 

BMAP to reduce loading to the aquifer are needed to implement this allocated load.” [Joint Ex. 2 

at 48]. If subsection (7) (Part II, above) applies, the Department also did what that part of the 

statute requires. 
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269. For the question presented, the inquiry should stop at Part I[A], because the 

allocation in the TMDLs suffice. If one were to conclude that the Department is required to go 

further and provide an allocation in the BMAP as required in subsection (7), the Department also 

met that obligation.  

270. As explained above, the pie charts within the BMAP serve as the “estimated 

allocation” required by section 373.807(1)(b)7, Florida Statutes. 

271. The facts in this case show that it would be illogical for the Department to attempt 

an allocation of responsibility for load reductions to specific sources of categories of sources. 

The record shows that because fate and transport are uncertain, the Department does not know 

and cannot reasonably project how any load reduction by any source will affect the concentration 

of pollutants at the spring or a spring vent. The Petitioners’ argument on this point should  be 

rejected because it requires an absurd result.  

Whether the Department Erred by Omitting Projections Based on Future Population 
Growth or Increases in Agricultural Production 

 
272. No statute requires the Department to make projections regarding future growth 

or increases in agricultural use within a basin addressed by a BMAP. To the contrary, the 

Department has only one obligation along those lines: “The plan must also identify the 

mechanisms that will address potential future increases in pollutant loading.” §403.067(7)(a)2, 

Fla. Stat. The plain language of the statute does not require projections regarding future growth. 

If the Legislature wanted the Department to include, within a BMAP, future load assessments 

based on the potential for growth, it knew how to do so. It did not. 

273. Instead of requiring future projections, the Legislature created an iterative process 

whereby the Department will assess its progress in the implementation of BMAPs, monitor 

progress, and make changes where necessary to address future events. See §403.067(7)(a)6, Fla. 


















